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Because Native American societies are hold by United 
States courts to possess rights of self-government where these rights 
have not been explicitly withdrawn, the constitutions of 280 Nativ^ 
American governments in the United States (exclusivfe of 219 in I 
•Alaska) were examined as they existed in September 1981 to determine 
the extent and character of provisions dealing with civil liberties. 
Findings showed that, in addition to including general provisions for 
civil liberties and incorporating the Indian Civil Rights Act of 
1968, many tribal constitutions also listed specific rights (First 
/Amendment rights, guarantees of equality, protection for property 
rights,^ due process of law, discrimination by gender, rights of the 
accused) which members and/or other persons have against tribal 
governments. However, the number of sudh specific rights was Ipss for 
almost all tribal constitutions than for the United States 
Constitution. It is recommended that Native Americans seriously study 
how to strengthen consti tut iona;L protection for individual liberties 
without undermining tribal self-government, survey the state of civil 
liberties on reservations today, develop remedies beyond the writ of 
habeas corpus for civil liberties violations, and consider the use of 
the Bureau of Indian Affairs as trustee for tribes to protect the 
civil liberties of individuals. (NEC) 
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N..itivt.? /\ii)(;rh;au ikm; itit, ics um? luiM I)'/ tin,! (mmu Lm ol I lu^ UnitiMl ;;i.at t*:; Id 

|Mr,:;cMi Mijlit;; n\ ! • I I ■( )( )Vi.' t iiiiu 'U I. wluM'i! i.hi»:;(i HqlitJ; li.iVi) iH)l brcn r xi < I i.t " i t. I y 

wi. t IkIl iiv/n by Corujiu.\is . This moi^l Juiul(Un(.inL.ti 1 pj i ju* i p I ti c)l liulbtn biw is 

.sLit.cd by Ful.>i^x C^^licMi in \.\\o. l;ol.l.owin<i way: 

Thu wluXiu cjourtio of: judiciAil. tlocision oii'Llio nature uf liuluin 
tribal [jowcr^j is iikirked by adher(nicu to thiCHi t\(iulamt^nti.\l 
l'rinci[)lcs : W An Indian^ tribe pos.sesses in tho firs If iriBtance. , 
ril l tho powerii of any sovcrciyn state. (2) ConcjuGst renders the 
tribe subject to the Iccjislative power of the United States and, 
in n)ib.stanco, terminates tl^e external powers^ of sovereiqnty of thc^ 
tribe, i.e., its powf^r to enter into treaties with fc^reiqn nations^ 
but does not by itself affect the internal sovoreicinty of the tr.i.l)o, 
i.e., its powers of local self governnior\t. (3) Tliese powers aife 
subject to qualification by treaties and by express legislation of 
(.:iinqr(«i;s, but, save as thus expressly qualified, f ul.ly' power s of 
internal sovereiqnty arc vestcjd in tho Indian tribe,^/and in their 
duly constituted orqans of government. ' . - 

One of the important consequences of t)iis principle has been that the 

fedei^il courts have held, with few oxc6ptions, that the Biil of Rj.qlits, does 

not o[)erate as a restraint on tiribal governments unless Congress has ex[^licitly 

lu;ld to the contrary. For example/ in the case of Talton v, May es in 18UG, the 

Uuitcid .Sttites Supreme Court held that tlie Fifth Amendment was not a limitation 

(Mi ri;ib<il quverninonts. The Tlilrteentli Amendment to the federal Constitution, 

outlawing siavery, was held to apply against tribal gov(Yrnm(^nts because it is 

an .il^solute ban on slavery, aj'^pH cable agairi^t all governments and po-sons in 

\ \u: l!n I tcnl litates. 

U\ f l\ni lf)t.h Circuit Court of AL^peal:; ruled tliat the First Amendment 

protect lull's ioiv reLbjious fre(i(iom were not restraints oi\ trllxil. action. In l'.)b5; 
thf HI h ciMuit, Court (jf Ap[)(.Mls rub.nl thai a I'ederaJ court. \um\ j ur i scti c:ti on t.o 
I . .uc a will ol habn.os c:orp\is cUiain.st a tribal council,; <i 1 1 liough. tlic (.-ourt did 
iMM rul^' fHi thf mr^rlts of t h(! c:a:u^, it (ucprc^ssed doubt. al)Out the "present 
v.ilnhly" of I h(^ p): oi)os i I i t )ii thai "tlie Constitution applies to th(^ Indians, in 
I 1,M ( uimIu" t ol U i ba I .itlaiis, only wlxsn it rxi^n-s.sly }.)indf. lh<Mn, or is made 
b I (H 1 1 h I I >■/ I M M I y < o act {)[ ( '( Mi'p CSS . " 
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III |')i,M, J () 1 1 1 Avi !;i?V(!U yews o/ lusu' i h<:l.d by sulKiomnii L l.cii u(.' 

Jibh* i.iiy (••MnmiilcH Insulrd l.y fWinatv^- .Sam Miviii (luiiiiu'citiL (il jgjaBJRB^fir/'^/ 
r.uc^lin.i) t hr r.incjroMM p.is.scd tht; Indi.ui Civil. K-iqlils Act., a:; part, of the Civil 
j lu'ihts A^;t. (jI thai. yt.Mr. Tlu^ a(;t, cont.a^'i hod Lh(,* Erjllowinq f^rov i.L-jiuni,; r(;lc»vanl. to 

/ thi.s «iui\st ion, in addition in <i iJO(.:ti.un defi>iinM "Indian tribo," "powuryi of }.)O.Lf- 

M«)VeMinu'nt../' afid " Lndi.iUi conrt,'' and .sovural other iioctions aF^plyinq to trilK^s, 
Section Ti.tl.o I.I t:ita'tt^H tliut 

No Indian Lrjlu- in uxorci.;i.i n^j [)ow('ri:; ot nol t-qovcM:nmont nhall 

(1) m.lki.^ uv cMiforcG any law prohibitinq the .Crue exorcise ot rolicjion, ' * 
ui ala idqinq tho frG^cdom of ^speu/jh, ox of the probs, or the right of 

t he }.>uopio. peaceably to assoniblo and to petition for a redress oli 
(ji i (fVanct.;:! ? 

(2) violate the ricjht of the poopla to bo securo in their persons, 
houjjo.s, paperii, and eftoctti ayainst unreaaonable aoarch and aeizv^res, 

. nor iiviLiue ^^warrantu, but upon probable caubG, supported by oath or 
affirmation, and particularly describing} tlie fjlace to be searched and 
the per-aon ur thinq to bo Beizo(l}\ 

} 0 

(0 j:;ubject any i)erson for the same offense to be twice put in jeopardy; ^ 

(4) compel, any per'^on in any criminal case to be a witnotiR against himself; 

\, [\,) take any private property for a public use without just compensation; 

(f)) deny to any person in a criminal proceedinq the riqht to a speedy , 
and public trial, to bo informed of the nature Md cause of the accusation, 
t.o be . confronted with the witnesses aqainst him, to have compulsory process 
\k)\ nbtaininq witnesses in his favor, and at his own exi)onse to have the 
as.s i.sLan(.:r c^l counsel for his defense; 

(7) i(i((\iire excessive bail, impose excojiHive fineu, inflict cruel and 
unusual puni Mhmurd.s, and in no event impose for conviction oC <iny one 
oil (»n:;(v ciuy [)(Miaity or i)unishiTi(int qreater than imprisonment fc^r a term of 
f:ix monthi) or a lino of $500, or both; 

[W) di;ny to any i)crs(ni within its jurisdiction the o<]ual protection oC its 
law; ot deprive any person of liberty or pi'operty without, due process of law; 

(M) p.iss <niy hill (if attriindi^r or (vx ])ost facto Itiw; or 

(|M) d(Miy lo any person <iocnscd of <in ol f^nise p\uiishable by imprisonment 
ti,,. riqht, uj'cn irtpie.'M, to a Itial by iury cd not less than i x persons. 
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i)«'j;t,.1ou ^^Oi! in of foct appl.iud ' tho pruttictioiu; for civil liborLioa cuntainocl 
in VfU. iouiJ i^rls gi: thu. ti.auiral ContJtJ.tution' t.-o iial.i viduals subject to tribal 
t|ov(irnmunta, • with the following principal exct^ptiontJ : 

t 

I. the prohibition of 'an "eatablishmenpt of religion'* was not ' 
incluc.k:cl bt^cau>io it was recognized' that this would destroy certain 
Native qovcrnmontu with a theocratic structure; , ^ ♦ 

.2. The right to be indicted only by a grand jury was omit^ted; 

3. The gviarantee of a jurV trial was provided only for offenses ' 
"punishable by imprisonment'* and the number of trial jurors guaranteed 
was only six; . ' ' 

4. Tribal ^punishments were limited to imprisonment for six months 
and/or a fine of $500; 

5. The. right to counsel was provided only at the defendant's expense. 
Section 203 of Title II previewed that "The' privilege of the writ of habeas 

corpus shall be available. to any pewrson, in a court of the United States, to teSt 
the legality of ^ his detention by order cf an Indian uribe." 

Section 301 of Title HI directed the Secretary of the Interior to develop, 
by July 1/ 1968, a. "model code to govern the administration of :iustice by courts 
Indian orfonsoKi on Indian reservations," Such a code was required'to include 
I)r()uii:jions. to "(1) assure that any individual being tried for an offense by a 
coui l u\ Intlian offunscs shall have the same righta, privileges, and imn\unities 
under the United States Constitution as would be guaranteed any citisien of the 
United rotates being tried in a Federal court for any similar offense'/ and to 
"(2) assure that any individual being tried for an offense by a court of Indian 

/ 

offenses will be advised and made aware of his rights under the United States 
coMiit itut iuiw and under any tribal constitution applicable to' suph in^ividjaal ..." 

Tho ultirnato effect of Section 301 remains unclear. The Department of the 
Fi)t(!i iur Iki!! iioL yut duvclopcd the modul codo required by the section. On ity 
l,ic(!, th(y tiyction moan;.i that the model code will apply only to Courta of Indian 



ot fun.'luij, wliich aru no lontjor vory iiuinurouu in LnUlan country; inout courLi, ace 
,,::iUliii..slH'd vuKk'i Llic uuthority of; t.ribdJ conatiLutiona . However, tlie iiuptumo 
.Court, in a footnote of Santa Clar a Puoblo v'. Mart.ino _^, suqcjijuted that "AlLliqu<.jli 
S IJll by its terms refers only to courts of Indian offensea, ... the Senate 
E^cport makea clear that the code da intended to aorve as a model for use in all 

] 

tribal courts." If this is the ^ase, such a code could be the means for a I 
qeneral upgrading of rights of the accused. However tribes cannot be compelled 
to accept such a model code. Furthermore, it is not clear what the meaning of 
"the samn riglits, privileges, and immunities under the United States Constitution . 
a.'J would bo guaranteed any citizen of the United States .1." is. The question 
here is the extent to which court-determined elaborations of basic constitutional 
guarantees must be included in such a cod^. This is an important issue, since 
tribal courts are much more informal institutions than state or federal courts-, 
and would have to change substantially to attain the same degree of formality as 
other courts in this country. 

There has been substantial litigation under the Indian Civil Rights Act.' 
iJevcral issues have been raised and/or decided by this litigation. In 1969, a 
federal District Court in Arizona concluded that persons who were non-members of 
thcj tribe were protectee^ by the Act.' Courts disagreed about whether the Act 
ciuthorized challenges to tribal determination of membership, an area hitherto 
' frco from judicial detormination. IVo closely interrelated points produced con- 

I 

flicting decisions until the decision of the United States Supreme Court in 

I 

'.\ 

;;,ntita Cl.\ra Pueblo v. Martinez. One was tlie question whether the Indian' Civil 
VLiUir, Act, by implication, eliminated tlie iiimmnity from suit previously enjoyed 
by tribal govornmoHts absent any specific authorization for such suits by Congress 
or .1 tr<.;aty. The other major quoHtion was the nature of tlie remedies available > 
t,<. pois<JiiH cliallerujin-i tribal actions under the Act. The extreme position in one 
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iliruotion was takon by the Ajnorican Civil Libortiefl Union, whicli arcjued in an 
arnicuH curia«i brief bufore tho United States Supreme Court that, by implication, 
tho Act had incorporated all of th^ romcdiei;i available to tho federal courts for 
rodreiisiiny violations^ of rights by state and federal courts. The extreme position 
in the other direction was that, since the only remedy specifically mentioned in 
tho Act was the writ of habeas corpus, this was the only remedy available, 
fjanta Cla ra Pueblo v. Martinez decided, in 1978, that Congress had not 

M 

intended to eliminate the traditional immunity from suit of tribal governments; 
the fjame ca.sc ali^o decided that habeas corpus was the only remedy available under 
the Act. Thu Court based thejge findings on several assertions. First, it cited 
evidence from the extensive hearings which led to the Act that Congress had had 
in ir.ind in pasainy the Indian Civil Righta Act nbt only protecting the rights of 
individuals but also protecting the Native right to aelf-government . The Court 
s^aid i:hat *"IVo distinct and competing purposes are manifest in the provisions of 
the ICRA: In addition to its objective of strengthening the position of 
individual tribal meit±)ers vis-a-vis the tribe,. Congress also intended to promote 
the well-established federal 'policy of . furthering Indian self-government " 
I Evidence cited to support this corlclu.^sion included the facts that the Act had 
nut madti blanket application of the Bill of Rights to tribal governments j^- 
although this had been the approach at first suggested by Senator Ervin. 
instead, tho Act had "selectively incorporated and' in some instances modified 
the safcgyard^q of the Bill of Rights to fit the unique political, cultural, and 
ocoiiomi.c- noods of tribal cjovernments* ** 

Furlher, other parts of the Act, such as provisions requiring tribal consent 
for; tho asj.iumi)t.iou by states of juribdictlon over reservations and provl.sion(!'I for 
jilrcn^Jt hening tribal courta, supported bhly interpretation, ConBcquently , the 
Court conCjVudod, "Cweation of a federal Cciuao "of act Mm for the enforcomdnt of 
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rwihtij created" by the Act "i^lainly would Lv. at odds with the congressional goal 
of protect intj Iribctl moI t:-c]Ovornment" because such an interpretation would not 
only "undermine the authority of tribal foruina** but would also "impose serious 
financial burdens on already 'financially disadvantaged' tribes,* " 

«• 

Second, the majority concluded (although this conclusion was disputed in a . 

dissent by Justice White) that t>o "specific legislative history " 'of ■ the Act 

supported the conclusion that habeas corpus was the only remedy contemplated. 

In support of this conclusion were cited the .'facts that the original proposal 

by Senator r-lrvin had included a provision for de novo review fcly federal district 

cou'iJLts; oCu^ll convictions in tribal courts but that this had been rejected on 

. . . -v 

tf * 

the ground that it would undorntine kribal sovefeic/nty , that proposals to alloW 

• 

the Attorney General or the Secretary of the Interior to act on complaints of 
civil liberties violations were considered and rejected/ and that Congress had 
concluded that "the most serious abuses of tribal power had occurred in the ^ 
acJministration of criminal justice." \ ' 

Third, the absentie of other remedies than habeas corpus available to the 
fcederal courts did not mean that thei^e were no other means o^' ux:>holdingt individual 
rights against tribal governments • The Court pointed out that "Tribal forums 
are available to vindicate rights created by the ICRA, and [the ICRA] has the 
.substantial and intended effect of changing the law whichi tb-^jse forum^ are . 
oblic)t:d to apply, " . . • 

Further, in 'a footnote it was suggeated that, where tribal constitutions 
pi-ov.id(^ that: tribal o/dinancea can not take oH^ci:. without approval .by the 
I)<'l.,,irtin«;nt of. the Interior, "persons aggrieved by tribal laws may, in addition 
to. purr5uing tribal romodios, be able to seek relief from the Department of 
InLe^riur. " 



8 



Sa>^it<* J^j/ara^Puj^ilf^ '••^^^^ Conyrasa' hasj tlic; authority 

t.u'"author.i/.u civil hctior.a for injunctive or ot,l,er relief to rodrer,^ violations 
of, S 1302, 'in thu event that .the tribes thcmselvca, prove deficient in applying 

■ 

and enforcing its substantive provisions." Howpver, in the absence of such 
action, and so far Congress has shown no desire to arr,pnd the Indian Civil Rights 
Act -in this direction, the principal "responsibility for enforcing the Act lies 
with tribal governments. ' This paper deals with one aspect of this situation; 
the provisions in written tribal constitutions , dealing with civil liberties are 
examined to determine the extient of such provisions and their character. The 
paper will end with some speculation aboufthe. future of -both ciVil liberty 
against tribal governments and the survival of Native self-govenment. ^ , . 

All of the written docuinents comprising the' constitutions of Native American 
governments in the United States, exclusive 'of those in Alask^, were .examined 
as these existed in September, 1981. The Bureau of Indian Affairs counted, as 
• of -July 21, 1981, 280 federally recognized Indian entities (exclusive of ^9 in . 

Alaska), in three categories: . , , • . • ■ ' 

. ■ • . ! ' 

Of f iciariy Approved Indian Organizations Pursuant to Federal Statutopry 
Authority (Indian Reorganization Act .or Oklahoma.^Indian Welfare 

. ' ■ ■ ^; 154 

Act ■ ■ \ 

, . ■ .' \ 

Officially Approved Indian Organization^i 'Outside of^Sped.Uic Federal^^ • 
• statutory Authority. , • ' 

Traditibnal Indian Organizations (Recognition Without Formal Approval of 
Organizational Structure) ' • .■ 

A classifiecation by wViether' br not the Native American society h^^e a 

■ y ■ 

written constitution plus alEio'the nature of ' tliat constitution produces the 

written constitutions adopted under the authority of the. Indian Reorganizat 
Act . • ■ "^^ ■ • • 

• written constitutions adopted under. the authority of the Oklahoma Indian " 
Weli-ure Act 
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• wri;tten constitutions, not culopted under, autjiority of any fede'ral ' ' . 

written constiUtiona embodied in state statutes . . 2 

' • • \ ' 

Basic principles 

. .'a few ■cons tj..tut ions state h^asic theories of •constitutional government, in 
prt.am).les or ;elsew.herd^ • For example. Article IV of the ConstitW' of the 
Gila River Indian' Community. of Arizona states that , • • 

All political power Is.inherent inthe people.. Governments^ • • .. 

derivte their powers -from the con'feent of th^e governed, and are. 
. established to protect and maintain individual-rights. 

. A frequent rectirrence to fundamental principles is essential to . . 
thd security of individual rights -and the perfectibility of free . 
govcfrnment. ■ . • 

The constitution of the Colorado River . Indian Reservation (Article III, 
Sectiou'2j . states , that '-■Ail members, of thfe Colorado River Indian Tribes * have . ^ . 
.certain inhere"nt rights, namely the enjoymeni: o£ i^ife', Uberty, and the acqMr.ing 
.and ownership of po^e^sione., and pursuing happiftess^ and safety. These rights, 
ca'rinot be protected unless the members'- recognize- their corresponding obHgations .: 
and responsibilities." The .preamble to the Constitution of the Fort Mojave ;. 
' iftdian Tribe .states that -"We, the .nieinbers of th^ Fort Mohave Tri.i c, in order 
. to . .. enjoy .and maintain our .rights and ^privileges as citizens under- the 
constitution and laws of the United States of America, do .ordain and establish . 
this Constitution and Bylaws ... ... 

' ' The constitution of the Chickasaw Nation states the basic right to alter or ^ 
■ aboU'.h forms 6.f government, in.these words: ' ;a11 political power is inherent 

i„ tl>e people,, and all free governments are founded on their '.authority and 
• instituted for their benefit, and they have at all times the inalienable right . . 
to -alter, reform or abolish thei'r form of governMant in such a manner as they 
,nay thinK expedient, provided, such action 'is taken pursuant .to this Constitution. 
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■ ' . Tho Coi/iitJ.tat-ion of the YcUikton IJioux Tribe (Article IX) fjtatos that: 
''*.-' ■ * • ' 

Soct ion 1.'. All operVitions unckir this ConBtitution i-ihall be free from 
. • any yyistern'of coilpcti viism ai'id/or^ .sociaii^jm under any and all circumstancea. 

Section 2. Thi,s Constitution shall stress to the fullest extent of' 
. it!;! authority, at all times, recognition of and operation under the 
private enterprise systenj and democratic way of life. i 

Presumably", those provisions do not have much practical effect in delineating 
and protecting specific J-ights of individuals* ^ 

', Tribal Righ ts 

A niunbor of .conBtitutions state that the purpose of the document is to 

t 

preserve tribal \right3 and/or a distinctive cultural inheritance. For example, 
the Constitution of the Confederated Tribes of Siletz Indians of Oregon (Article 

■ I \ ■ • ■ 

II:) States "^thfit ^'E^ch^ ^uly enrolled member of the Confederated Tribes shall 
have the following rights : ...the right to exercise traditional rights and 
privileges, of members of the Confederated Tribes* where not in conflict with 
other provisions of- this Constitution, tribal laws artd ordinances-, or the laws 
of the United States." . The "Purposef;" section of * the same consttitution, says 
that 'the constitution is adopted and tribal government established "in order to: 
(1) Continue foreve*, wi\th the help of God, our unique identity as Indians and 
?is .the Confederated Tribes ... and to protect that identity from 'forces that • 
threaten to diminish it; (2)' Protect our inhei;ent rights as' Indians and as a 

r 

soverei()jn Indian tribe; ^(3) Promote our cultural and religious beliefs and to 
pass them *on in our own way to our children, grandchildren, and grandphildren's ' 
children forever ..." '^V 

Article 1 1 Section 1 of the Constitution of the Burns Paiute Indian Colony 
utates that one of the purposes of the document is "To exercise and protect any 
individual or coloKy rights Arising from any source including but not limited 

I 4 • 

* 

to tradition, foderal Statute, State Statute, common law, or otherwise." 
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I 

tfni ^'(niiJl. Llution (jT thii Ciow Tiilial CcnUuMl iiLaL(,:s, in j on H oi' 

■A/f,i(..U.? Vll, I h.il t.hci (;tMW Tr ibu' wi.l. 1. maki.) it.:; own (i(;c;.i i onii "withuiU fn<liaii 
BurtMU inlerferuntu ur adyice.^." c\nd Lhat."<?Uu Cxow 'Pr^tuil. c:(n.UK:il., ro^jaiau.'.fi 
u( same, hereby rcritjrvod [sicl unto ItBolf th« riglit to initiate moves loofiin'i 
t(.) the protection of the Crow tribal ricjhta and interejjtB under their treatiefj^ 
and under the American constitution *guaranteeinq all basic l)uman rifjhtj:; to all^^ 
who live /uulor the Ajnerican Qacj, and to the equal protection of the law?., of 
our country' " Section 2, Article IV of the Constitution of tlie Fort Mojave 
Indian TrLb(^ states that "The' menit^era^ of the Fort Mojave Tribe ijliari continue 
undif;turbed in their customs, culture, and their religious beliefs ircludiny but 
not limited to, the cystoms of cremation, ceremonial dancing and sinyinq/ and 
no one shall interfere With these practices, recognlzincj that we have boon a 
people and shall continue to be a people whose way "of life lias been different." 

The Constitution (Article IV, Section 1) of the Spokane Indian Ti;ibe states 

% . , ^ ^ 

that "Kvery trib^il member shall have ... the right to exercise traditional 

riqhts and privileyes of members of the tribe, where not in conflict witli other 

l>rovisions of this ^Constitution , Tribal laws vand ordinances, or the laws of the 

United States. " 

The constitution of the Fort SsiJ.1 Apaclie Tribe of Oklahoma, in Section 4 of 
Article VII T, refers to treaty rights, in these words: "The treaty riciht^; of 
the Fort Sill Apache Tribe .\ . shall not in any way 'be altere(i, abrid(jed or 
otherwise affgcted^ by any provision of this constitution and bylaws." The 
Prairie Hand of Potawatoini Indians, in Articie ir of it-. Constitut ion, state:: 
t.h.it "W(.', the- Prairie Hand of Potawatotid , d(; not acc(^pt a diniiiti.shinw of our 
.•;over(»i<jn slat, us as a nation and of our vested and inherent ri<]hts. by the a<:t. 
of .i<l(.pl.lr><) this coiuJt.i.Lut- icni. " Art:ic':U; r,^t.h(< sLatciiu.m of fMupi cf 1 iic 
(niist.it ut.ioii of; lIk; rjpokaiu; Tribo, !;t.<it.i;:j Uuit "mu imtpi-so wh.i 11 hi; to 



promote and protect thr sovorolynty, rltj^itw^ and inlL'iobts df the :?pokano 

Inc orporation of the ICRA 

•A 

IVenty-two tribal conatitutions incorporato the Indian Civil Rights Act 
into the document, but do not go beyond it or change it in any way- For example , 
Article VIII of the Constitution of the Alturas Indian Rancheria states ^that "The 
protection guaranteed to persons by Title II of the Civil I^igbts Act of 1968 ... 
against actions of a tribe in exercising its powers of self-government shall apply 
to the Alturas Indian Rancheria, its officers and all persons within its jurisdic- 
tion.'* Similar wording is found in the constitutions of 17 other tribes, with 
only minor variations (such as omitting "its officers and all persons within its 
iuriadiction, ") Five constitutions accomplish the same thing by specifically 
U-i^.i^'^y the rights ^guaranteed by the Indian Civil Rights Act. For example, 
Article X of the Constitution of the Mississippi Band of Choctaw Indians states 
that the tribe, "in exercising powers of self-government shall not..." violate 
any of the specific rights spelled out in Title II. The Constitution of the 
c:hitimacha Tribe of Louisiana states that Title II of the Civil Rights hpt 
"uhall apply where appropriate" to tribal men±)er8- The meaning of this qualifica- 
tion is not apparent. 

Forty tribal constitutions incorporate the Indian Civil Rights Act into the 
document but go beyond this to add other guarantees. Most constitutions do not 
contain any language indicating the relationship between the ICRA guarantees and 

t..hu othtjr provisions, but the Apache Tribe of Oklahoma, in Section 4 of Article X 

f 

or il.ij conjitrifrution, states that "The enumeration of any rights in this article 
shal l not bo interpreted to limit the ricjhtu otherwise guaranteed by the Civil 
ni.[ht.ii Aut of' .l'J6B..," Similar lanyuage iu contained in the uonotitutions of 

1 3 
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iliu Dolciwaru Tribe of Wcuturn Oklahoma and Llic Fort Sill. Apacho Tribu of 
(Jklalioma. Tho (.'ouMtLtutJon of the Colorado River Indi^fi Rcfiorvation (Section 3, 
Article III) says that members of the tribe are to have all ricjhta secured by 
the United States Confititution and such other rights as may be protected by 
effective lorjislation of the Congress of the United States of America." The 
Constitution of the ]Jas Vegas Tribe of Paiute Indians contains "a similar state- 
ment. , / 

One constitution, that of the Pueblo of Isleta, makes changes in the Indian 
Civil RifjhtB Act. Article III of this constitution reproduces the siDecific 
.provisionn of Title II but omits the provision guaranteeing a jury trial by at 
least six jurors where the penalty may involve imprisonment, changes the wording 
of the provisions in several minor ways which do not appear to change the meanings, 
and adds a provision denying to the Pueblo the right to *'Enact any ordinances 
discriminating against individuals specifically named." / 

Guarantee ing Rights of other Citizens 
Fifty-nine tribal constitutions contain langur'ige asserting that members p£ 
the tribe enjoy rights as citizens of the United States and/or a state and 
pledging that the constitution does not disturb these rights. For example, 
Article IX o? the Constitution of the Alabama-Quassarte Tribal Town states 'that 
"Thiii Constitution shall not in any way be construed to alter, abridge or other- 
wise jeapordizG the rights and privileges of the members of the Tribal Town as 
citizens of the Creek Nation, the State of Oklahoma or of the United States." 
AnoUu.T formulation of this provision is Article VXTI of the Constitution of . the 
ChuliaiiiJ R(j[iervation, which says that **No member shall be denied any of the 
rl^ihts ur guarantees enjoyed by non-Indian citizens under the Constitution and 
:;t<itut(iM of the United States.-." The Constitution of the Ctieroktje Nation of 

M 
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iJklahoHKi (Article I) utciLtiiri LlkiL '•tIki, ConntilLuUiun ul: the. United States iB tha 
:;ui'(iriTUi lav^ c)t. ilui l.cuid; lhor;uforu, tlui Chorokoo Nation 5Jhal,l never enact any 
law which i£5 in conflict with any Federal law." While not Hi)ecri fically referring 
to civil libcrtley, this statement would presumably include the guarantees of 
the Eiill ol: RtijhtH as law which the Cherokee Nation pledges itaelf not to 
violate. The Constitution of the Pueblo of Laguna (Section 1, Article VIII) 
titates thatl "tiach member of the Pueblo of Laguna is hereby assured of his 
rights as a citizen of the United States and no attempt shall be made by the 
CcMinclJ or thu officers of tlio Pueblo to enforce any order which shall deprive 
him of .said ri(')hts." In '21 cases, a general statemout of this nature is followed 
by a listing of si)Gcific rights which the tribe cannot violate^ sometimes with 
the statement that the rights guaranteed by the United States or etate 
constitutions shall not be violated, ^'including but not limited to" certain 
jjpeci f led r iglits. 

r 

Reference to Ri ghts not Named 
The (jovernincj documents of six tribes parallel the wording of the 9th 
Amendment to the United .States Constitution- For example. Section 3 of Article 
iV ni: tUo. Constitution of the JicariJla Apache Tribe says that *'The enumeration 
of certain rights in this constitution shall not be construed to deny or 
(ll!q)at:arj(.; others retained by memJjers of the Jicarilla Apache Tribe." Practically 
the name language is contained in constitutions of the Ak-Chin Indian Community, 
tlie fil l a lUvcr Indian Community, and the Pueblo of Islota, plus the Bylaws of 
t h*^ Salt 1^1 V(^r;-Mar iccj|»a Indian Comiiiuni l.y . Tl\(i Cons t i luL i.cjti (if thc^ Colortulo 
Hiv(!i Iru.U.an H(\';ervation combines sucti a declaration with a statement of basic 
phi losof^hy, .Suction I of Article III of this con.Mt itut ioti states that "AIT >^ 
).()!' t.ir.al pf)W(.r of i.hu tribes is inherent In the m':nibors. This constitution 

15 



JM..I bylaw5J is the oxpreaaion of thci will of the mufiibers and enumoration of 
/;i(|lit.ji fuul j>rlvllo(|OH herein aliall not bo construed to impair or deny othcr^j 
ruttuned by the meinbers.'* j 

SpGcific Rig hts 

The proviuion.s of tribc\l constitutions noted to this point havo been general^ 
not identifying speoific rights of persons against tribal governments. Many 
tribal constitutions^ however, either in addition to these more general ^ 
references br without them, list specific rights which^^embers and/or persons 
hcive against tribal governments. The number of such specific rights is less 
for almost all constitutions than for the United States Constitution, but the 
{)cittern of rights which authors of tribal constitutions saw fit to include in 
their documents is interesting. 
^ • t'^i rst Am e ndment Rights 

The most numerous specific guarantees arc those protecting First Amendment 
rights. A total' of 89 constitutions lists religious freedom*^' and freedoms of 
expression and association together, while there are numerous additional 
guarantees of First Aiiiendment rights. Of the onca combining various First 
Amendment rights, there are several patterns • TKirtyeeven constitutions con- 
tain a statement essentially the same Section 1 of Artiple.X of the Constitu- 
tion (;f the Apache Tribe of Oklahoma, which states that **A11 members of the 
Apache Tribe of. Oklahoma shall enjoy, without hindrance, fre(L»dom of worship, 
coniiciencu, sijcoch, press, assembly and association.** Another nine constitutions 
c<int'f.iin fjssentlally the same wording except that "may** is s^Ubstituted for **shall." 
'IVont y*-ni nu constitutions contain wording similar to Article VITI of the Consti- 
I at ion of th^» Chohalis Hoservation, wliicli sttitcjs that **froodom of religion and 
ciiiijic i.nncij , f r.cMidtMii of sptHMili, l:h(! iJijlit: t.o ortlorl.y aiiMoclatioii or afummliJ.y , thij 
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n.jlit to putitlon for action or rodreaw of yrievancos . . . " shall not bu abridcjcd 
J.y U.c Hi brtl .jiiviirnmcinl. A» number of constitutions provide an incorai'lete list 
ut; [••irat Amendment ricjhta. For example, the Constitution of the Burns Paiute 
Indian Colony, in Section 3 of Article X» lists "freedom of worship, speech, 
protis and aasQmbiy" only, and tho Constitution of the Sauk-Suiattle Indian Tribe 
(Article vni) lislia "freedom of speech, the right to orderly association or 
assembly, the right to petition for action or the redress of grievances..." but 

I 

not religious freedom. ^ 

Overall, a tabulation of specific First Amendment rights among the consti- 
tutions having a general First Amendment provision shows the following pattern: 
[■•reedom of roligion (and/or conscience and/or worship: ^5 
Freedom of speech and/or to speak:* 
Freedom of the press or to writes* 

Freedom of association and/or assembly, sometimes qualified with 
the word "orderly" 

Freedom of petition (sometimes for redress of grievances) 

*Thc Bylaws of the Salt Rivor-Maricopa Indian Community (Section 3, 
Article IV) state that "Every member of the Salt River-Maricopa 
Indian Community may freely speak, write and publish on all 
subjects,, being responsible for the abuse of that right." 

In addition Lu this general First Amendment provision, variou.-j^ other 
wpoci.fic provisions of tribal constitutions apply to First Amendment freedoms. 
A fuimber of provisionf.i on religious fteMom obviously were written specifically 

for thc> situation of tho tribe. For e^mple, several refer to traditional Native 

\ / ' 

n,!i.|ioan bnliefs or practices. For example, Article VI of the Constitution .h 
l.l.e Mirco-iukee Tribe states that "The members of the tribe shall continue 
undiMlurbod in't.heir roli'iious beliefs and nothing in thi-j constitution and ^ ' 
bylaws will author j.e oilj>or the (Kmeral Ccmtcil or the BuuineMS c!ounc:ll to 
inl.afnru with these tr/i<]ltion religious piaetices according to their custom." 

,,,,uKn tashinn, Articl(. r,< of the Constitution of Ll>e Seminole Tribe ot 
, d.M'laM'M that "The membuiM of the trilnj shall continue undisturbed in their 

,.,,.iglouu buliefu and nothing in tJiio constitution nnd bylaws will, authorize the 
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f iT4t»tI uHincLl to j.MLcrj.furL wilh Llu!!.io Lr<uli.t..ioiuii r(:l.i.qiiHUi i.icu.'i.icdH acconiiiuj to 
their cuKtom." The Coiujtit:utxon oJ: Lho f!.intiotou"Woaii..eton aioux Tri^e (ArticlP TX) 

f. 

I'l ..ujI i<M I 1 y with this provisjion. 

On t;hei other hanC , nevcral cunyL.lLutional provisions which do not follow 

standard wording with regard to freedom of religion guarantee religious diversity. 

For example , Section 2 of Article VIII of the Constitution of the Pueb'lo of 

Laguna states that "All religious denominations shall have freedom of worship in 

the Pueblo of L*aguna^ and each member of the Pueblo shall respect the other 

mtjmljers' religious beliefs." The Constitution of the Alabama-Quassarte Tribal 

Town (Article XI), states that "No member shall be treated differently because he 

doui:; or does not believe in or take part in any reiigion or religious custom." 

Article VII of the Constitution of the CoJc^pah Tribe states that "The members of 

the tri.be shall continue uiidisturbed in their religious beliefs and nothing in *• 

\^ this Constitution will authorize the Tribal Council to interfere with religious 

practicoa." Section 7 of Article TV of the Constitution of the Gila R ver Indian 

Community of Arizona states that "Freedom of religion or conscience shall not be 

abridged," and Section 2 of Article IX of the Constitution of the Menominee 

[ndian Tribe of VJiaconsin forbids the Tribe to "make or enforce any liTw ... 

prohibiting the free exercise of religion or of the dictates of conscience..." 

An unufiually detailed provision on. religious fre-odom in Section 7 of Article IV 

of the Bylaws of the Salt River Pima-Maricopa Indian CC)miTiunity states the. 

pri'iicii)l.c of religious freedom but Limits it, in the following manner: 

The liberty of conscience secured by the provisions of this 
constitution and bylaws shall noi- be construed as to excuse acts of 
licentiousness, or justify practices inconsistent with the peace and 
safety of tho Salt River-Maricopa Indian Community. Persons who are 
not members of the Salt rdyer-Maricopa Indian Community may not act 
a;i missionaries or minidters of religion within the boundaries of the 
Mal.t River-Maticopa Indian Conununity except uj.x3n proof satisfactory to 
th«.) community council that they are of good moral character and that 
th<.;ir presence withiii the reservation will not disturb peace and 
'|f)()(l order, 
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• If 

\ 

A mow limit.tid but .similcur proviiiiun is prart of the Constitution of the' 
C'htuukoo Tril)u of North Carolina. -i5Gction 18 of Chapter 207 of the Private Laws 
of North Caroliiui Cor 1097 atates that "Free exercise 6f religion; worship and 
nunnor of serving God shall be forever enjoyed; but not contrued [sic] as 'to 
excuse actj) of licQnliousness. " 

Thft, Indian Civil Rights Act does not contain a prohibition on the estabiish- 
"ment of religion, because Congress recognized that some Native societies have 
governments which are inextricably intertwined with religious institutions. 
Nevertheloss; a few tribal constitutions contain at least partial bans on ' 
established religions. The Constitution of the Menominee Indian ,Tribe of 
Wisconsin (in Section 2 of Article IX) states that the Tribe ^shall not ... , 
establiiih an official governiT)jpnt religion, The Constitution of the Chickasaw 
Nation (Section 3 of Article IV) states that ."No religious test shall ever be 
required as a qualification for any office of public trust in this Nation," 
and this language is repeated almost .exa(^tly in Section 2 of Article IV of the 
Constitution of the Choctaw Nation of Oklahoma. Article IX of 'the Constitution 
of the Qutj^chan Tribe requires that "The Council shall at all times be non- 
partisan and non-sectarian in character^^**^^^^^^^ * 

Tho one provision in a tribal constitution which can be construed as to some 

degree establishing a religion is part of Section 18 of^ Chapter 207 of the Private 

I 

Lawi] of North Carolina for 1897, which serves as part of the constitution for the 

Cherokee Tribe of North Carolina. This section states that no person is 

\ 

o-lifjible tc an "office or appointment of honor, profit or trust" within the Tribe 

"wlio ciciii(;;) the; exJLstence of a God\or a future state of rewards and punishments." 

, \ ■ • • 

However, tho iiylawa of the Salt River-Maricopa Indian Comimmity (Section 7 of 

Artic:l(j IV) porinit rioino support of religiouy activitioB^ in these words t 
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The same 



no 



NO Labile .noney aliall ha appropriated for or m^Uod to any 
roLinlouB wor.hlp; exoroIf,o, or instruction, "or to th. support of any. 

, . ; o . rtubuLl^ont, .ut thi. ...all ''"\l'',ZT\Tl~^^ for ■ 
council in itu cli»crotlon £ro,. .otting ^f"' ""f, "^.^f.^^^^'/"" 
„»,. rent free aa aitOB of houses of worship or other leligloub 
activities NO r.li9ious qualifications shall ho required for any 
public office or employment... 

Bylaws (Section 7 of Article IV) contain a unique provision stating that 
person shall be "incompetent as a^witness or-joror in ^nsoquence of his ^ 
opinion on matters of religion nor be questioned touching his religious beliefs 
in any court of justice to affect the weight of his testimony." 

several constitutions have separate provisions dealing with various other 
First Amendment freedoms. The Constitution of the Chickasaw Natiop (Section 4, 
Article IV) states that "Every citizen ^hall be at liberty to speak, write or 
publish his opinions on any subject, being responsible for the abuse of that ' 
privilege, and no law shall ever be passed curtailing the liberty of speech, or 
ofrthe press. "\ section 3 of Article IV of the Constitution of the Gila River 
Indian Community of Arizona states that "Every person may freely speak, write, 
and publish on .all subjects, being responsible for the abuse of that right." 
1VO constitutions restrict freedom of expression to tribal activities. The ' 
constitution of the Choctaw Nation of Oklahoma (Section 3 of Article IV) states 
that "The ric,ht that every member has to speak, write or publish his opinions on 
.att.rs relating to the Choctaw Nation shall'never be abridged," and Section 10 
of Article v).l of the Constitution of the Crow Tribal Council states that '^Every 
member of the Crow Tribe, outside of the exception herein provided for, shall 
havn equal opportunities to discuss any and every question of tribal concern 
before the council, and to participate, without interference, in all votes taken 
any su.h auctions." (The council is the entire Tribe, but it is not clear 



Upon 

what: tlui "exception" is-) 
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ThG conatitutions of tliG ChickaaiW Nation and the Choctaw Nation of 
Okl.ihonui contain virtually identii;al provisions to the effect that "The citis'.ent! 
ahull have tlio riylit., in a peaceable manner /to assemble together for their 
conuX)n good'and to apply to those vested with powers of government, for redress , 
of grievances 'or other purposes by address or remonstrisnce. " (Section 5, '^^ 
Article IV of the Chickasaw Constitution; the corresponding Choctaw, provision is 
Section 4- of Article IV.) 

A unique provision regarding freedom of speech appears in the Constitution 
of the Quechan Tribe; Section 2 of Article IX of this constitution states that 
^■"Nothing herein stated in this article shall serve to prevent the exercise of 
free speech and action in any matter not having to do with the deliberations of 
the Council. " 

The Constitution of. the Gila Rivter Indian Community of Arizona contains a 
ique provision (in Section 6 of Article IV) to the effect that "All elections 
hall be free and equal,, and no power shall at any time interfere to prevent the 



un 

s 



free exercise cf the right of suffrage." -(A number of constitutions include 

/ 

provisions specifying who may vote in tribal elections in Bills of Rights; th'ese 

have not been included here because they do not directly, create rights of 

individuals against tribal ■ governments. However, they do so indirectly, since 

a failure to allow a. tribal member to vote who met constitutional .qualifications 

would constitute a violation of the constitution.) 

2. Guar antees of Equality, 

____ _ , ^ 

After first Amendment rights, guarantees of equality are most conunon in . 
tribal constitutions. A total of 73 tribal constitutions contains some guarantee 
of equality, usually more detailed than the equal protection phrase of the 
Indian Civil Rights Act and the 5th and 14th Amendments to the United States 
constitution. A guarantee of "equal protection of the laws" occurs in 11 con£?fcJ.tuti( 
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howu^'or, the Constitution of the Monomineo Indian Tribe of WisconJsin (Section 

2 ot Art.juli} IX) (jUdlifiea this by saying ''this clause shall not be interpreted 
/ 

to grant to non-tribal members tho^e rights' and benefits to which the tribal 

members are entitled by virtue of their membership* in the Tribe." 

Twenty-seven conBtitutions contain a provision for equality of economic 

participation in tribal activities, of wijich Section 2 of Article VIII of the 

'..Constitution of th'e"' Blackfeet Tribe is typical:' "All members of the tribe shall 

Ije accorded equal opportunities to participate in the economic resources and 
• » * 

activities of the reservation." A very similar statement, but including * 
"political ]^ights," is found in eleven oolic'titutions. An» example of this 
approach is Article VII of the Constitution of the Cocopah Tribe, which reads: 
"AlJ members of the tribe shall be accorded equal political r^.ghts and equal 
opportunities to participate in the economic resources and activities of ,the 
tribe." Still ano^er very si*milar provision is found in six, constitutions, of 
which Article VIII of the Constitution of the Ely Indian Colony is an examp] : 
"All members of the Ely Indian Colony shall have equal rights, equal^ protection, 
and equal opportunity to participate in the economic resources, tribal assets, 
and activities of the Colony." Still another form of such a constitutional 
|)rovir.ion guarantees life, liberty or pursuit of happiness to members. Three 
constitutions contain such clauses. \ 

\ 

Twelve more constitutions contain a provision essentially like Article X 
of the Constitution of the Abeentee-Shawnee Tribe of Indians of Oklahoma, which 
states: "All members of the ... Tribe ... shall be accorded equal rights 
i)ur55Udnt to tribel law." 

Finally, several other constitutions contain pledges of economic equality 

1 

more ripecific than any of those cited above. For example, Section 7 of Article 
in of the Constitution of the Choyenne-Arapaho Tribes of Oklahoma states that: 
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"All eftrolied menders of the tribes shdil be eliyiblo fur till rights, privileges^ 
cind benefits cjlven by this cosibtitution and by-iawa, such as claims, credits, 
acquisition of land, all* educational grants, and any other future benefits." 
The ConstitutjLon of the Pueblo of Santa Clara, in Section 1 of' Article VII, 
states that "all lands of the pueblo . . . shall forever remain in the pueblo 
itself and not in the individual members thereof" but that "All the members of 
the pueblo are declared to have an equnl right to make beneficial use, in 
accordance with ordinances of the council, of any land of the pueblo which is 
not heretofore or her.eafter assigned to individual members." . . 

A provision which seems to be a negative kind of guarantee of equality is 
Secti6n 5 of Artiple IV of the Bylaws of the Salt River-Maricopa Indian Community, 
which roads; "No law granting irrevocably any privilege, franchise, or immunity- 
shall be enacted." 

A number of the equality provisions 'allow for excepcions specified in the constiti 

tion. ror instance, the Constitution of the Lovelock Paiute Tribe (Articl,|e IX) 

guarantees "equal rights, equal protection and equal [economic] opportunity" 

k 

"except as provided in Article VII, Section 2." This^ section refers to assign- 
ment of triba;. lands and states that "preference shall be given first to members 

of the ... Tribe who are heads of household, . . " , . . 

♦ ■ 

3. Protection for Pro perty R ights 
A ^ 

" Protection for individual property rights, in some cases specifically allotted 
lands, is provided for "in thirty-five constitutions. In fourteen cases, the 
wording of the provision is essentially the same as Article IX of the Constitution _ 
of tlie Alabama-Quassarte Tribal Town, which reads: "The individual vested 
property rights of any member, vof^ the Tribal Town shall not be altered, abridged, 
or otherwise affecte'd by the proviHions of this Constitution and By-Laws without 
th(j consent .of such individual member." Another . fifteen constitutions contain 
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tjjiyentially the same wordiny except for omis'^ion of the word "vested." Other • 
1'toviii.i.onii Huylncj osHont tally the same Lhing include Section 2 of Article III of 

( r 

the Constitution of the Cheyenne-Arapaho Tribes of Oklahoma, which declares that 
"individual rijhLa in allotted and inherited lands shall not be disturbed by 

» 

anythihg contained in this constitution and by-laws," by Section 7, Article II of 
th^ ^Constitution of the Santee Sioux Tribe, which states that "Nothing contained 
, in this article shall be' construed to deprive any Santee Sioux Indian of any 
vested right," and by Section 2 of Article li of the Constitution of the Tulfe 
River Indiart Tribe of California, which states that the Council has the authority 
to provide for future memberships and adoption into the Tribe, "provided that 
property rights shall not be changed by any action under this section." Section 
3 of Article IV of the Constitution of the Yankton Sioux Tribe provides that "All 
allotted lands including heirship lands, belong*ing to any member of the Yankton 
Sioux Tribe ... shj|ll continue to be held as heretofore by their present owners.. 
The rigtits of the individual India^ns^to hold their lands under existing law shall 

not be affected by anything Contained in this Constitution and By-Xiaws." Further 

* * - ' ' ■ 

4 

Section 4 of the same article provides that "In the process of negotiating a 
lease all heirs shall be notified thereby indicating rights will not be violated. 

Finally, two constitutional provisioYis require tribal governing bodies, in 
making assignments of tribal land, to respect individual property rights. 
Article X of the Constitution of the San Carlos Apache Tribe states that tribal 
land may not' be allotted to individuals "but assignment of land for private use 
may be made by tho council in conformity with ordinances which may be adopted on 
this liuhject, providqd, that the rights of all members of the tribe be not 
violated.". Almost identical is Article VIII of the Constitution of the Southern 
(lt(i Indian, Tribe. 
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•J, Due Process of Law * I 

■ ■ ■ ' ' \ • 

Due procGhi^j of law is guaranteed by 33 constitutions. In all but five 
cases, .the constitutions merely say that "no person shall be denied due 
process of law," In the cases of the Gila River Indian .Community and the Rosebud 
• SiouX' Tribe the terminology is the same as that of the Due Proces'^lauses of the 
United States Constitution: "No person shall ...be deprived of life, liberty, 

0 

or property without due process of law." The Constitution of the Skokomish 
Indian Tribe (Article IX) refers only to "liberty" and "property," while the 
. Bylaws of the Salt' River-Maricopa Indian Community (Section 1 of Article IV) 
state that "No persons shall be deprived of life, liberty or property, or be 
expelled from t5l|G Salt River-Maricopa Indian Community without* due proc^cs.s of 
lay/." Section 2 of Article IX o-f the Constitution of the Menominee Indian Tribe 
of Wisconsin states that the Tribe will not "Deprive any person of liberty or 
property (1) without fully complying with procedural processes of tyLbiil law "or - 
(2) application of tribal laws which have no reasonable relation to the purpose 
for which they were enacted." 

5 . Disc rimin a tion by Gender ^ ■ 

No constitution prohibits discrimination by sex, but one constitution 
prohibits discrimination by sex in filling tribal offic'es. -Section 4 6f Article 

IV of the Constitution of the Sac and Fox Tribe of the Mississippi in Iowa 

\ ^ • 

states that "No person shall be disquali'f icd on account of sex from holding any 
office created by this Constitution." 

Four tribal constitutions discriminate by gender in establishing mGmbei;ship 
» 

in the tribe. Section 4 of Article II of the Conatitution of the Cachil Dt^^he Band of 
Wintun Indians provides that "If a female member marries a non-Indian, she will 
(iutomatically lose her membership and will bo required to leave the Cormnunity 
within ninoty days after written notice hcuj boon sierved upon her by the Business 
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c«ttto.. Jjfevided, That provisions .h.», not apply In the c-». of , 
«...Trl,K,„.., .:„„„u«.ted prior to tho ap„^v„l oC this Constitution and By-u^-.l ■ 
section 1^ Article II of tho Constitution of the Hopi Trlb. o, Ari,.on« pro- ' 
viUes that .,e*ers shali ho tho.e. on . tribal roll ta.en in 1937, tho.e born o, 
-thers and fathers who «era on thi. roll, and ...11 children born after' Poee.„ber 
-.1, 1937, Whose ,„other is a .o,„i,„r of the' „opi .^r'ibe, and whJbe "fdther is a ' , 

member of some other trihp " o ^f^,- r- , * . • 

other tribe. section. 3 of Article III of the , Constitution of 

^ the Kiahla,ee Tribal .Town provides that .-An a.ult of f sprin, of' a «rria,e between 
•a «le „*er of the Kiahlag.e Triba'l ^wn or.Tribe may' become .embers of ^.e 
Town by .pplyin, for admission , wfen accepted and approved by. .ajority vot» of 
the «*ers present at any regular Kiahla.ee Tribal Town membership meeting.'..' . ' 
Aone Of the categories of pos^ble membership in laguna Pueblo, as stated In ' 
section 1 of Article II of the Constitution of. the Pueblo, 'is ..All p'rsons of 
one-half or more Laguna Indian blood born aft^pproval of tl,is reviSed ' 
constitution, ,1, „t,ose mother is a member M the Pueblo of u>guna, or whose 
father is a member of the Pueblo of Uguna, provided the cMld is born in wed- 
lock." ' > . . . 

% 

% 

TWO constitutions discriminate by gender in setting minimum ages for votin. 
in tribal elections. Article III of the Constitution of. the Crow Tribal Council 
.tates that "Any duly enrolled member of the Crow Tribe, except as herein 
provided. Shall bo entitled to engage in the deliberation, and voting; of the 

council, i)rovided bhe females are 18'voArc! niri ^r.A 

cirt, 11 years old and the males 21 years*" a 

resolution of th.W« Tribe adopted in 1956, which functions as 1 1« con^tltu- 

'.K.n, states that -it is .the de .ire Of the in-dividual. mal,. members, 21 y„.,rs of 

■<■:■■•■ -HI over, and female members, 10 years of age and over, to establish 'a 

r..^..on»l,ble administrative body, to represent speak and act for the individual 

..«-h.^r. of the cuapaw Tribe on matters atfectin, the properties and genera. 
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hu.'iuunjs of the Tribe." Proyumably this lancjuacjo specifies the voting rulon 
tin: iA\<} Trl.lxj, 

lyiijhta of the Acc used ^ 

"A relatLvely small number of constitutions provide explicitly for rights 
of the accused. One form of a provision in thi;: area, which is essentially tho 
yamo in four other constitutions is Section 4 of Article VII of the Constitution 
of the Confederated Salish and Kootenai Tribes of the Flathead Reservation, which 
ruads: 

Any member of the Confederated Tribes accused of any offense shall 
have tho right to a prompt, open, and public hearing with due notice 
of the offense charged, and shall be permitted to summon witnesses in 
his own behalf and trial by jury shall be accorded, when duly requested, 
by any member accused of any offense punishable by more than 30 days • 
imprisonment, and excessive bail or cruel or unusual punishment shall 
not be imposed. 

Essentially the same provision, except that "Trial by jury may be demanded" is 
substituted for "trial by jury shall be accorded, when duly requested," is*^ 
found in eight constitutions. These £)rovisiona Bet different penalties which 
will require a jury trial; in ten cases, a jury trial is required if an offense 
ifj punifjhabie by more than 30 days' imprisonment i in two cases trial is required 
if punishment may exceed 30 days' impriso.iment or a^fine of $45, and in one case 
t.ri.al by jury is required if the .punishment exceeds 60 days' imprisonment or 

Section 2 of Article X of the Constitution of the Rosebud Sioux Tribe 
st.at(i,'3 that "Any Indian accused of any offense shaH have the right to the 
a^:3iyl.anc;e of counsel and to demand trial by jury." Also, criminal defendants 
h<wo thu riqht to "a speedy and public trial." Section 2 of Article IX of the 
f NuKst It.ut ion of the Menominee Indian Tribe of Wisconsin provides a right to a 
jury trial of not i^-iss tlian si* members for anyone accused of a "major offense" 
a:, dt't inod i.n the BylaWB of the Tribe, but tho por.son accused must request the 
trial aiul mu\t [my the expenses of the trial if tho penalty for tho offonno 
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dour, not: include the pof!H.i.bil.lty of impri sonmont . SocLion 3 of Article lil of 

the ConstituLUn. of Lho Colorado Rivor Indian Tribet. of the Colorado River Iridian 

Reservation guarantees the riyhts enjoyed under the United States Constitution, 

Including the right to "expeditious trial after legal indictment or charge with 

opiiortunities for bail and protection against excesBive punishment..." Section 5 

of Article TV of the Constitution of the Gila River Indian Community of Arizona 

provides that "Justice in all cases shall be adminlatered openly, and without 

unnecessary delay." The Constitution of the, Menominee Indian Tribe of Wisconsin 

essentially repeats the protections for persons accused of crime in the sixth 

paragraph of Title II of the Indian Civil Rights Act, but with slightly different 

wording. The Bylaws of the Salt River-Maricopa Indian Community provide^ in 

Section 8 of Article IV, that "Excessive bail shall rot be required, no excessive 

fines imposed, nor cruel or unusual punishment inflicted." Section 10 of this 

Article provides that "All persons charged with crime Mhall be bailable by 

sufficient a^rnties." Section 11 of the same articl« provides a more complicated 

set of guarantees for the accu' : with some significant variations from the 

pattern of the Indian Civil Rights Acr.. This provision states that 

Tn prosecutions for offenses against the Salt River-Maricopa Indian 
rommunity, the accused shall have the right to appear and defend m 
uerson and to have some member of the Salt River-Maricopa Indian 
community act as his counsel, to be informed of the nature and cause 
of the accusation against him, to testify in his own behalf, and, to 
have a m-eedy public trial; and in no instance shall any accused 
person be compelled to advance money or fees to secure the rights 
herein guaranteed. 

Two conr)tituti<.nB protect a right of privacy. Section 4 of Article IV of 
l:h., (.'onMtitution of the Gila River Indian Commnity of Arizona states that "No; 
p.r.on .hall be disturbed in his privavu affairs, or his home invaded, without 
authority of law," while Lloctlon 4 of Articlo W of the Bylaws of the Salt River 
Phna^^Maticni.a Truliar. Cononunity utatos that "No person .hall bo disturbed in his 
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l.rlvato affairs or hJ,a home Invadod without authority of law." The Con»titution 

of Ihu MunomiiMu, Indian Tribe of Wiaconain provides elaborate protections against 

iUeqal aoarchos and seizures, in this provision, which prohibits the Tribe to 

permit searches and seizures unless a Tribal Court issues a 
V warrant upon a aworn statement presented to the Tribal Court showing 
reasonable grounds to believe that an offense against tribal law has 
. been coiiunitted and that the person or place to be searched holds 
evidence of the offense or that the person to be seized committed 
the offense; or that the thing to be seized is evidence of the offense 
, and describing specifically the person or place to be searched or the 
person or thing to be seized; provided that,v searches and seizures 
may be permitted without a warrant whore justified by compelling 
circumstances as shall be defined by ordinance. 

The privilege against self-incrimination is guaranteed by only three govern- 
ing documents, the constitutions of the Rosebud(, Sioux Tribe and the Menominee 
Indian Tribe of Wisconsin plus the Bylaws of the Salt River-Maricopa Indian ■ 
Community. The Menominee provision (Section 2 of Article IX) states that 

In any criminal proceeding against any person, [the Tribe shall not] 
compel such person to be a witness against the person's own Interest 
including any instance where the person's testimony reasonably mighc 
lcad|to the institution of criminal proceedings against that person. 

The protection against double jeapordy is provided only by the same three 
qoverning documents Only the Constitution of the Dlackfeet Tribe (Section 4 of 
Article VIII) states that anyone accused of a crime shall have "the right to a 
bond," and only the Constitution of the Menominee Indian Tribe of Wisconsin 
(Section 2, Article IX) and the Bylaws of the Salt River-Maricopa Indian Community 
pruhihit "oxcoHfjive finesj." 

' • Higj^.gjjiiLllgigij '-'^ Provisions 4 

There are a number of provisions protecting civil liberties which are found ' 
'■.in mu'h omall numbers of constitutions that they must be grouped together. 

Six constitutions provide a right of tribal membcra to examine tribal records. 
:i.>ctl„n 4 of Article X of the Constitution of the Cold SpringH Ranchoria atatey 
tlMt "Tribal mumbef!) .shall have the right to review all tribal records, incMudinc, 
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Throtj (jovorninu documonLu have tipocific; provJ.biona aijaiiiat. ox post facto 
l.iwu. Socl.loM t) t>l AfLicIo V of tho Conatitution of the Cluirokoe Nation of 
Okiuhoma atatcs that "No lawa paaHud by tl>c Council shdil have retroactive effect 
ot operation," and Section 2 of Article IX of the Constitution of the Menominee 
Indian Tribe of Wisconsin aays that the Tribe £3hall not "enact any law which makes, 
an action a crime which was not a crime when auch action waa committed, or which 
increaises the puniyhment for a crime conmitted before tho effective date of the 
law, or which deprives a person in any accusatory proceeding of any substantial 
rjqht; or iimnunity to which the peraon was entitled before the effective date of 
tho law." Section 12 of Article IV of the Bylaws of the Salt River-Matficopa 
Indi^in Community provides that "No ... expost-facto law ... shall ever be enacted." 

The Salt lUver-Maricopa Indian Community is unique in prohibiting laws 
impairing the obligation of a contract. Section 12 ofi Article IV of the Bylaws of 
this tribe states that "No ... law impairing the obligation of a contract shall 
ovi;r bo enacted. " 

i 

The Zuni Tribe (Section 1 of Article III of its Constitution) is alone in 
qu.irunteoing that "no member shall be denied ... the right to bear arms." 

One constitution emJDodies protections for employees in the constitution. 
^;ecti<jii 0 of Article IV of the Constitution of the Chickasaw Nation states that 
"No emp.Wyeo having served in a position for at least one (1) year shall bo 
nmovod from emi..l(;yment of tlie Chickasaw Nation except for cause. The employee 
HhaLl bo given a hearing ^under the rules and procedures prescribed by the Tribal 
.(•()uru;i I . " 
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C:0NCI,UK10NS 

Tliu lirohlom of providincj protections for civil liberties 
acjainst tribal councils is unique in the American polity bocauso 
of the necessity to balance the right to a culturally different 
self-qoverning existence of tribal societies against such protections 
My view is that "the right to be different" should continue to be 
recognii^ed by our legal system, and indeed should be acknowledged to 
have a constitutionaT basis, footed in the history of Native Amer- 
ican-EuroAmerican interaction and the necessity to protect religious 
freedom. Consequently, even though human rights have a universal 
character, a civil libertarian cannot simply advocate that the 
protections for civil liberties against tribal action should be 
exactly the san^^ as they are for individuals against action by the 
,j national and/or state (including local) governments. The rtecessity 
to protect both types of liberties to the maximum extent possible 
has been recognized by the American Civil Liberties Union, which has 
as its sole objective the advancement of individual liberty. The 
ACLU "supports the rights of Indian peoples to; 1) A tribal land 
base and appurtenant natural resources; 2) Tribal self government; 
3) Retention of their cultural and religious heritage and; 4) Enforce 
ment of the commitments made to them by the United States in treaties 
compacts, and by other governmental actions." At* the same time, 
the ACLU recognizes "the right of all individuals to be free from 
(|ovcrnmental abuse of power, whether the offending government be 
foderal, state, or tribal." Consequently, when dealing with civil 
liberties complaints against tribal governments, "the ACLU must 
remain sensitive to, and be prepared to defend, the needs of the 
tribe, which needs are oppressed in the stntoTnont of general policy 
(ciuoted 'above. ] Thoughtful investigation of the countervailing 
intoro:-5t^i must precede any action which may affect basic tribal 
valuos and xns titutions . " In my judgement,, this general position 
\.\\ one which should be adopted by all civil libertarians. 

, The examination of provifji.ons in tribal oon^tii.ut) ons^ relating 
lo civil liberties loads to a few concluBion^ relevant to the problem 
of maxi.m.l/ina hotli Lhe tribal right and Iho rights of individuals 
afft'ctevJ. by tribal actions. IVirst, whrLle there arn rclalivoly few 
(minM i t ut i ')ni5 which (jxplicitjy Btato that NatJvo t/ultiirL-w are 
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(li f f(iront. nrom the culture of the gonora.l Aniurican ' sociat y , there 
is evidence; i n t.hoao provisions , of the existence of such dif fercncoa . 
When both the general statements of the need to preserve tribal 
cultures and the provisions dealing with religious freedom are examined, 
it is clear' that many tribes assert "the right to be different." 
I-^urthormore, the very large emphasis on provisions guaranteeing '. 
equality and" the nature of the provisions dealing with rights of the 
accused both clearly reflect societal values which emphasize diff- 
erent values than .those of the general American society. At the 
same time, most tribal constitutions do not contain anything which 
suggests that the rights which the members of these societion are 
claiming are different from the rights of other Americans. 

One type of provision regarding civil liberties might undermine 
claims of cultural difference. This is the provision which states 
that all members of the tribe are to have the same rights as all 
other American citizens or as non-Indian citizens. While it is not . 
known how these provisions have been interpreted, they would seem 
on their face' to incorporate the Bill of Rights of the United States 
and/or state constitutions into tribal constitutions. If this inter- . 
pretation is followed by the courts, 59 tribal constitutions contain 
a provision which could bo used to apply against tribal governments 
the full panoply- of individual liberties, without even the modifi- 
cations made by the Indian Civil Rights Act. Such a result could 
bo a serious threat to "the right to be different." 

Few tribal constitutions recognize explicitly any difference 
botweeh the rights enjoyed by members ana those enjoyed by non- 
mombers. It is probably crucial for the survival of such societies 
that they bo able to control the rules establishing membership in 
the society and that they be able to engage in economic practices 
which are not those of the surrounding society, among other things. 
Kailuro to state 'a tribal right to treat members differently from 
non-mernbor» in several areas could lead to serious difficulties 
Tor NaUvo American societies in the future. At the same time, 
th.^re! would appear to be a need to reassure that the rights of 
nnn-m(^mbers, though different in some respects froln the rights of 
v\nwhin'H, will bo respected and protected by tribal governments. 
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Probably the most important: issue rocjardj.ncj civil liberties 
iij tlw. IribAl net. tiny is the question ol the nature of the remedies 
available to individuals, Indian or non-indian, who believe that their 
rights have beeh violated by tribal governments. The decision of the .' 
United States Supreme Court in the Martine z c«|^se has prevented a 
r-oault which could have been disas,trous for tribal solf-cjovern'ment ; 
few tribes, if any, coi^ld afford y^, he legal support necessary to 
deal adequately with the possible ramifications of a holding 
that tribes may be sued without their consent or that individuals 
challenging tribal actions are entitled to , use all of the weapons 
fashioned by Congress and the judiciary to defend individual rights 
through litigation. Probably no Native societie.«5 could avoid having 
their governmental-legal systems remade in the image of the general 
society were they to be subjected to the type of legal assault that 
could result from wrong decisions regarding the queation of remedies. 
At the same time, it seems clear that habeas corpus suits alone are < 
an inadequate means of protecting civil liberties. 
i One of the important questions here is the nature of tribal 
mechanisms for correcting abuses by governments. Tribal courts are 
being increasingly studied, but the thorough evidence for meaningful 
conclusions regarding the adequacy of the courts to protect civil 
liberties while not undermining tribal cultures does not seem to 
exist. It should also be kept in mind that tribal constitutions 
contain many other mechanisms for protecting against abuses of 
authority, ranging from specific appeals procedures for persons 
who wish to appeal membership decisions through elaborate means 
of rocalling tribal officials to the devices of direct legislation - 
the initiative and the referendum'. A full study of the way by 
which tribal . onsti tutions protect individual liberties would have 
to Lnr!ludo some attention to these ' various devicea, as well as to 
t.rihdl courLfi. 

ono of the largest gaps in our knowledge of the state of civil 
libtntioB on Indian reservations is that we do not know the extent 
nf t.lio problem; that is, we do not know how often tribal councils 
violate individual libortieu in w,iy.q which should be 'provontod or 
r,'(.i r(;c;t(,'d. Tin- extonfjive Lnvofitigat ic-iiy which led to passage of 
Ih.' Iiuli.in Civil Highta AcM:, aui pr Is inv| ly , do not provide much 
h.ird cvidpnco on thin quoMtion. Much of- Lhi- teotimony at these 
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lu...ari,nq» wan yonoral in nature, dealing with tlio means to protc^ct 
civil. liburLies or the relationship between the tribal right to exist 
and individual rights; specific evidence of actual abuses of tribal 
authority is rare. Moreover, these hearings dealt also with several 
other questions unrelated to civil liberties for ' individuals , such 
as the question of state jurisdiction over reservations. Nothing' 
like a quantitative estimate of the extent of civil liberties abuses 
at the time of these hearings is possible; moreover, the hearings 
were, concluded years ago. ' 

Given these conclusions, some recommendations may not be entirely 
out of place. Human rights are the concern of all, and also the * 
right to tribal existence should be the concern of all. The following 
recommendations are offered in the hope that they may help advance 
both liberties. 

1. Native Americana t--hemsclv\eS; perhaps with assistance 
from one of the existing national Indian organizations (such as the 
National Congress of American Indians or the National Tribal Cheirmens 
Association) should undertake a serious study of ho^ to strengthen 
constitutional protection for individual ^liberties |wi thout under- 
mining tribal self-government. Such a study should pay special 
attention to two governing documents, the Constitution of the Menominee 
Indian Tribe of" Wisconsin and the Bylaws of the Salt lU ver-Maricopa 
Indian Community, which contain unusually detailed bills of rights 
bub which are also obviously adapted to the circumstances of Native 
cultures. Such a review should consider: 

a. Advising more tribes to include in their constitutions 
.statements that tribal members wish to preserve their cultural dis- 
tinctiveness. The statement of Purposes of the Siletz Indians of 
Oregon and the more detailed specification of religious rights by 

thn Constitution of: the Fort Mojave Tribe might be considered as 

b. Considering whether blanket incorporation of all 
constitutional rights of non-Indians is wise. 

c. Being more explicit about rights of members as 
ogcuntiL rights of non-members, and extending explicit protection 
to ru)n-m(Mnbcrs in a manner which will not weaken tribal autonomy. 

(I. (Vivoloping a tri bal ly-developed alternative to the 
ul c'rimirial procfidurG which the Interior Department is 



supposed tf> l)f> dovolopinq, 

2. Indians and friends of Indians concGrned with civil 
liberties should seek some way to survey the state of civil liberties 
on reservations today. Besides documenting the extent t^, which 
civil liberties violations are now occurring, the study coufd identify 
the areas which provide the most difficulty, both from a civil 
liberties viewpoint and from the standpoint of tribal autonomy, and 
could identify tribes with especially good civil lib rties records., • 
to determine why this is so. The st^idy should include traditional 
societies operating without benefit /of written governing documents 

as well as those whose constitutional provisions were reported, here . 

3. The question of providing remedies beyot\d the writ of 
habeas corpus for civil liberties -violations should be explored 
carefully by Native societies. Development of remedies which would 
not interfere with cultural distinctiveness or the right of self- 
government would help reassure pon-fndians and reduce the chance of 
ConcjrGRsional extension of remedies some day. 

4. The Supreme Court, in the Mart line z case, suggested that 
the Bureau of Indian Affairs might use its authority as trustee for 
tribes to protect civil liberties of individuals. Attempts by the 
Bureau to move in this way have resulted in charges of paternalism, 
but the idea is still worth 'study ing . The Bureau appears to be in- 
creasingly staffed by Indians at top as well as low levels and 
therefch^e may be more 5ymi:.athetic with the right of Native Amer- 
icans to be culturally different than was the case previously. 
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